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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one mpy be against such order, to the appropriate authority in the following way :

AR T TET A
Revision application to Government of India:
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(1) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Minigkry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi- 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
provigo to sub-section (1) of Section-35 ibid :
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
er factory or from one warehouse 10 another during the course of processing of the goods in a
house or in storage whether in a factory or in a warehouse. :
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(A) In gase of rebate of duty of excise on goods exported to any country or territory outside
india of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. "
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(B) In[case of goods exported outside India export to Nepal or Bhutan, without payment of
dyty.
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redit of any duty aliowed to be utilized towards payment of excise duty on final
oducts under the provisions of this Act or the Rules made there under and such order

ig passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule. 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
he order sought to be appealed against is communicated and shall be accompanied by
wo copies each of the OIO and Order-In-Appeal. It should aiso be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ,
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appe#al to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to -
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{a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2"fioor, BahumaliBhawan, Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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- The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
pfescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
ak:cornpanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Uac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
fhvour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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Ih case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appeliant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
. authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-! item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(chxxxi) amount determined under Section 11 D;
(chxxxii) amount of erroneous Cenvat Credit taken;
(clxxxin) amount payable under Rule 6 of the Cenvat Credit Rules.
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in view of above, an appeal against this order shall lie before the Tribunal on payment of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alone is in dispute.” '
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Vishal Infraglobal Pvt

Ltd, Appeal Avenue, Behind Dharti Flats, Opposite Gayatri Temple.

Mdhsana — 384 002 (hereinafter referred to as the appellant) against Order in
Orjginal No. 06/DC/CGST/2019-20/DK dated 16-03-2020 [hereinafter referred

to|as “Ympugned order’] passed by the Deputy Commissioner, CGST &

Central Excise, H.Q., Commissionerate : Gandhinagar [hereinafter referred

to las “adjudicating authority”].

2.

b
p

Briefly stated, the facts of the case is that the appellant was engaged in
rpviding service in relation to Construction of Residential and Commercial

remises and receipt of Transport of Goods by road service and holding

Sqrvice Tax Registration No. AAECV2187JSD001. It appeared that the

a

2

ppellant was not paying service tax under reverse charge for the expenses

inL:urred towards ‘Transport of Goods by Road during the F.Y. 2009-10 to

(015-16. Therefore, they were issued the SCNs, for recovery of the applicable

sdrvice tax, as under :

1) F.No. IV/16-64/PI/Gr.1/13-14 dated 22.10.2014 for the period from F.Y.
2009-10 to 2013-14 (upto December, 2013)

2) F.No. V.ST/15-43/DEM/OA/15-16 dated 22.09.2015 for the period from
January, 2014 to March, 2014

3) V.8T/15-93/DEM/OA/16-17 dated 21.04.2017 for the period from April.
2014 to March, 2016.

21 For the subsequent period, the appellant was asked to submit the

details of the expenditure incurred towards Transportation of Goods by Road

for the period F.Y. 2016-17 to 2017-18 (upto June, 2017). As per the details

hbmitted by them, it was found that they had totally incurred expenditure of
s. 1,94,01,920/- during the said period towards Carting and Asphalt Carting
xpenses involving Service Tax of Rs.22,06,403/-, which was not paid by
hem. Therefore, the appellant was issued SCN bearing No. V.ST/11A:
3/Vishal/2018-19 dated 18.03.2019 seeking to demand and recover Service

Fax amounting to Rs.22,06,403/- under Section 73 (1) of the Finance Act,

004 along with interest under Section 75 of the Finance Act, 1991.
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demand for service tax was confirmed along with interest. Penalty was also -

imposed under Section 76 and. 77 of the Finance Act, 1994,

4

1.

1y.
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Imposition of penalty under Section 76 and 77 of the Finance Act, 1994 was |

also proposed.

The said SCN was adjudicated vide the impugned order and the

Being aggrieved with the impugned order, the appellant has filed the’:

ipstant appeal on the following grounds :

They are mainly road contractor and their service regarding road

construction is exempted under the Finance Act, 1994. They construct

roads in village, town or small part of the area for which they take |
certain raw material like sand choriyu from local villager or small

contractor at site.

The so called transportation expenses infact is the purchase amount of

consumable material only i.e. sand, greets, kapachi etc.

For classification of expenses under transportation service the following

condition should be fulfilled : There should be transaction for-
transportation of goods; Transportation service should have becn

provided by the agency; goods are received under cover of consignment

note as per Rule 4A of the Service Tax Rules; There has to he

declaration regarding service tax payable by the consignor and there

was payment of transportation charges by them. They submit that theyv

have made payment of material only.

They do not fulfill any of the criteria in terms of Section 65 (50b), Rule

4A and 4B of the Service Tax Rules. No bill mentions the details of

. transportation charges, the kilometer to be transported, place of origin

to destination. All the bills are in the nomenclature mentioning the
supply of consumable material. So there was no ingredients of
transportation, only supply of material, hence no service tax liability
arises. |

The adjudicating authority has not considered their submission
regarding non-liability of service tax on individual person. Each
expense 1s required to be verified to determine the category under

which they fall. They have received material/goods transportation by
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~ individual transport which are not covered under service net and not-
liable under GTA category. They rely upon the judgment in the case of
Rathi Tiles Pvt Ltd Vs. CCE wherein it was held that service of
individual transporters are not covered under GTA and not liable to

service tax.

5. The appellant was granted a Personal Hearing on 12.10.2021, however,
thk same was not attended by them. They vide letter dated 11/10/2021
informed that they are in financial stress and working has stopped since last
two years. They sought adjournment for two months. The appellant was
thereafter granted another opportunity of personal hearing on 23.10.2021,
which was not attended by them and no adjournment was also sought,
Therefore, the appellant were again called for a personal hearing on
17.11.2021 but no one appeared on behalf of the appellant and neither was .
anly adjournment sought by them. The appellant were again called for a
pdrsonal hearing on 21.12.2021 but again no one appeared and no

adjournment was also sought by the appellant.

6. As per Section 85 (5) of the Finance Act, 1994, the provisions of the
Central Excise Act, 1944 are made applicable to the appeals under Section 85
of| the Finance Act, 1994. In terms of the provisions of Section 35(1A) of the
Central Excise Act, 1994, hearing of the appeal can be adjourned on sufficient

cquse being shown. However, as per the proviso to the said Section 35 (14),

" n¢ adjournment shall be granted more than three times to a party during

héaring of the appeal. In the present appeal, the appellant were called for a
pgrsonal hearing on four different dates, however, they did not attend on any
ofl the dates and sought adjournment only in respect of the hearing granted
o 12.10.2021. I am, therefore, satisfied that the appellant have been
gfanted ample opportunities to be heard, which they have not availed. [
tHerefore, proceed to decide the case, ex-parte, on the basis of the material on

available on record.

7) I have gone through the facts of the case, submissions made in the

. Appeal Memorandum and the material available on records. The issue beforc

for decision is whether the appellant had availed the service of

nsportation of Goods by Road and are liable for payment of service tax on
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deverse charge or otherwise. The demand pertains to F.Y. 2016-17 to 2017-18
(upto June, 2017).

§. It has been alleged by the department that the appellant had availed
the service of Transportation of Goods by Road i.e. GTA and therefore, werc
llable to pay service tax under reverse charge in terms of Section 68 of the
Finance Act, 1994. The demand has been raised on the basis of the details
furnished by the appellant wherein the expenses were shown as ‘Gross
dmount of carting and asphalt carting expense’. The appellant on the other
Hand have contended that the said some of the expense pertains to the

urchase of raw material used in road construction and also that some of the

o =

ransporters are individual persons who are not goods transport agency and.

—

herefore, no service tax is applicable or payable by them.

8.1 I find that the demand confirmed by the impugned order was raised
Jdide a SCN which has been issued to the appellant under Section 73 (1A) of
the Finance Act, 1994. The appellant was also issued three SCNs for the
arlier period, one of which dated 07.08.2018 was adjudicated by OlO No.
AHM-STX-003-JC-AKS-002-18-19 dated 07.08.2018. The appellant had filed

[0s)

ppeal before the Commissioner (Appeals), Ahmedabad against the said OIO.
The appeal was rejected vide OIA No. AHM-EXCUS-003-APP-167-18-19
dated 31.12.2018. Since the issue involved in the earlier OIA is same as that

[x7]

ih the present appeal, I find it pertinent to refer to the relevant part of the

daid OIA dated 31.12.2018, which is reproduced as under :

6. First, I have to examine whether appellant is liable to pay service tax on
GTA services availed under Reverse Charge Mechanism or otherwise. 1 find
that the appellant is engaged in the road construction work and has availed
services of goods transport agency/individual truck owners for carting of
goods viz. Sand, Kapchi, Greet etc. being recipient of service. This fact is not
in dispute. I find that appeilant being body corporate established under the
law is liable to pay service tax as recipient of Goods Transport Agency
service in terms of Notifn. N0.30/2012-ST dated 20.06.2012.

6.1 As regards the contention of the appellant regarding whether they
were liable to pay service tax on the bills of individual transporter, I find that
the issue revolves around whether the bills raised by the disputed individual
truck owners can be considered as ‘consignment note’ or otherwise and
accordingly whether the appellant is liable to pay service tax under RCM for
availing services of inward transportation i.e GTA. I find that the terms
‘consignment note’ is defined in Rule 4B of the Service tax Rules. 1994
which is reproduced below for the sake of ease:
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“Explanation. - For the purposes of this rule and the second
proviso to rule 44, “consignment note” means a document,
issued by a goods transport agency against the receipt of goods
for the purpose of transport of gooeds by road in a goods
carriage, which is serially numbered, and contains the names
of the consignor and consignee, registration number of the
goods carriage in which the goods are transported, details of
the goods transported, details of the place of origin and
destination, person liable for paying service tax whether
consignor, consignee or the goods transport agency.f”

In view of the above, I find that any document which contains above details
can be termed as ‘consignment note’. In the instant case, T find that individual
truck owners have issued bills for carting of goods for the appellant. The
evidences placed before me indicates that bills have pre-printed serial
numbers, name of the recipient of goods, quantity transported and its rate. |
find that all vital element stated in the explanation is present in the bills
raised by the individual truck owners except mentioning about person liable
for paying service tax whether consignor, consignee or the goods transport
agency. | find that these individual truck owners may be having lack of
knowledge of taxation and can be considered as procedural lapse and needs
to be condoned. But as recipient of service, the appellant cannot refuse
service tax payment liability under RCM just because truck owner/operator
violates provisions of Rule 4Bibid. In this regard, 1 find that Hon’ble .
CESTAT, Hyderabad in case ,of M.L. Agro Products Ltd. Vs. CCE&ST,
Guntur[2017(6) GSTL-96(Tri. Hyd.)] has held as under:

“Goods Transport Agency Service - Recipient of service -
Transportation of tebacco by private truck operators and
payment of freight charges - Consignment note not issued -
HELD : Consignment notes may be issued in any form, as
seen from definition of GTA in Section 65(50)(b) of Finance
Act, 1994 - Sample vouchers/invoices available describing
truck number, amount and load - Assessee recipient of service
paying freight charges - Department rightly applied GTA and
demanded  Service Tax - Without accompanying
paper/document, goods cannot be received and document
forms basis of amount for payment - No reason to interfere
with impugned orders - Impugned order sustains - Section
65(50)(b) of Finance Act, 1994 and Rule 2(1)(d)(v) of Service
Tax Rules, 1994. [para 6.3]”

Accordingly, I hold that bills issued by the individual truck operators fulfills
the vital elements to be ‘consignment note® and accordingly, the respondent
is liable for service tax under RCM.”

d2 1 find that the facts involved in the present appeal are the same as that
h the OIA cited supra. I further find that there is no change in the legal

o -

grovisions nor has there been any judicial ruling contrary to the aforesaid
arders. I also find that there is nothing on record to indicate that the OlA
dited supra have been overruled by any higher appellate authority. That

Heing so, I do not find any reason to take a different view in the matter.

Hence, following the above OIA on similar facts, it is held in the present casc
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dppellant is GTA service and the appellant are liable to pay service tax under
feverse charge. The demand confirmed in the impugned order, is therefore.

wpheld.

9. In view of the facts discussed Lerein above, I uphold the mmpugned

¢rder and reject the appeal filed by the appellant.

10, srfrerelt ZaRT gt 1 91 el T FATTRT Fuier aieh & foha S &

The appeal filed by the appellant stands disposed off in above terms.

ot
( Akhilesi/Kumar )
Commissioner (Appeals)
Attestedi Date: .01.2022.

(N.Suryanarayanan. Iyer)
$uperintendent(Appeals),
CGST, Ahmedabad.
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M/s. Vishal Infraglobal Pvt Ltd, Appellant
Appeal Avenue, Behind Dharti Flats,

Opp. Gayatri Temple,

Mehsana — 384 002

The Assistant Commaissioner, Respondent
CGST & Central Excise,

Division- Mehsana,

Commissionerate | Gandhinagar
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Dopy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Gandhinagar.
3. The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)
14— Guard File.
5. P.A.File.




